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COMMENTS —

What Al-Razi practiced amounts to murde .n the eyes of the Qur'anic law. More-over
to advocate early abortion in the cases of small o8-uteri is cut-dated. Cesarian Section is the
answer in modern times. ALI-lbn al Abbas {d-949-982) States in his book Kitab-al Sina‘ah - al
- Tabiyyah __ it is necessary to practice abortive medicine in those woman who have a smail
Pelivis.

COMMENTS —
Again Cesarean is the answer

lbn - Sina (d -1037) states in Kitab-al-Qanoon, At times it becoms necessary to induce
abortion when the pregnant woman is young and it is feared that child birth would cause her
death; when she suffers from a disease of the uterus or when fleshy growth in the uterys
make it difficult for the fatus to emerge. Also when the fetus dies in the womb of the
mother.

COMMENTS _

Again surgical miervention is the answer.
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Sustainer of the universe has left them by mistake. The real position is that
the details of all actions which cannot cope up with the changing times and
circumstances have been left out purposely by the one who is Alla-wise. The
holy Qur'an says:

"0 you who believe! Ask not questions about things which if made
plain to you, may cause you trouble. But if you ask ahout things when the
Qur'an is being revealed, they will be made plain to you. Now Allah has
forgiven you for what has happened before, Allah is often forgiving and most
for-bearing. Some people before You did ask questions and on that agcount
lost their Eiman". (5:101:102)

In the above said verses the believers are warned not to probe in to what
has not been revealsd. If the details of each and every act are given to you,
these details shall be considered to e immutable; and in the event of their
conflict with the needs of changing times, you shail be put in to difficulty, It
s only the principles laid down in the Qur'an which are immutable, the
patterns, in which these principles are practiced, go on changing with the
change of time and circumstances. Thus probing in to these patterns or
these details is prohibited. The Qur'an says that israelties had begun to ask
such questions to Moses (2:108). That resulted in putting all sorts of
bindings and restrictions upon themselve, but they failed to abide by them.
And when they found this unchangable shari'at impracticable, they
repudiated their Deen itself.

ABORTIONS IN THE LITERATURE OF RENOUNED MUSLIM PHYSICIANS
OF THE PAST.

Muslim physicians of the past did carry out abortions, but these can
not be considered to intervene in the Islamic law for fetuside. AL-RAZI (d-
923) has referred to abortions in his book HAWI. Supporting the
Heppocrates version he states __ abortive medicines should be used before
child birth, in the event that the pregnant woman was a virgin who was
prematurely deflowered and became pregnant in a tender age. Abortion of
the Fetus should be carried out before it grows big, otherwise the pregnant
woman would die. Any woman the condition of whose os-uteri was small,
will die if the fetus were to reach the full term,
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mongy a8 COMpEnsation (4:921 | the news af the murdersd person.
yoluntarily or out 6f geod will forago the money or Dart thereof, they have
the right to de 30 (17-25 1n ihis svent, it is riecassary that the wiong dner,
carry out the 16rme of the aureement faithiilly and with grace.

The Gupanie faws and unctions, deserted shove. & selalion 0
murder shal serve 3 4 segds dne fnr raking UeciSons, hy the taw-coirts of

an islamic state. while eing sl NS G55 of fetuision.

Ay jawWs TEsen ofF e truthand justics Tave been ag1 forth in this
book {ine Quean} in compisis torim. None pas aot the quihority 10 make arty
change in these laws” (1827

“Say. "Shall | sseic for Judge other than Allah when He it i Who
has Sent un<e you the ook sxpizingd i detail” {6:114)

Thus the guidance ot e Guran ie pomplete in all respecis. Gerian
injunctions of the Quran are in the form of qefinite jaws. These are mainly
concermad with tne Famty e tar the test only he fuindarnental pringiples .
are given. As regards pupishrments for crime, 1t is only for gertain crimes
thal punishments are i down: for e rest it has heen left for the Isiamic
states of different ages 0 praseribe punishiments according o the existing
circumstances of hel reapeciive age and with respsct to e ingdpvidual
nature of Such cases, ROWBVER, remaining withen the poundary Hne of the
pasic principles laid GOt in the Quran. As such the {Quran senves a8 d
practical guide 107 nurmanity in 4l ages, The punisfiments, prescriped hy the
Muslim Jurists of the past, tor feluside arg nob in CONSONANGS with e
circumsiances of e orasert age. These A% mostly putdaied.  The
circuinstances have cfanged drastically since these were producen FO0
example treging the slavas 28 3 purishment and the amounis oF cash 10 b
naid, #1c san 6ot e applicabie to the present. age. i s for the modsm
Mustion iawyers and Judges 10 nelp the state in making fresh Dy-laws, witha
the boundiy ling of the furanic fundamentals; of course under consulitation
with the Quranic scholars o repute.

ISLAMIC SOCiAL ORDER A SEAUTIFUL BLEND OF PERMANENCE AND
CHANGE '

tf :_lnstructions in blagk and white. regarding punishiment ffor fetuside
arenot to pefound in the Quran, it does not mean thal (God forbid) the



T ——————

Tglu-e-lsltam. YT . Alig ’1993‘3,

those who fing it beyond their means, (is prescribed) a fast for two months
running by Way of repentance o Aliah, for Aliah has a knowledge and alf
wisdom. ™ (4:92)

0 yon who believe! e faw gf equality is prascripeg to you
in cases of murdse, the fres for the free, the slave for the slave, the woman
ior the woman. But it any remission is made by the brother of the slain ther;
grant dnv  reasonsbie demand ang COMpromise  him  with handsome
gratituds. This s the Concession from your Sustainer, s that your
Dolentialitiag Mnay continue 15 grow. After that Whnosoever shajy exceed the
imit, shall be in grave penaliy - {2:178)

"The recf’mpense Of an injury is ap linjury equar there 1o (in degree) byt
if & person forgives an Makes reconcilliation, hjg eward is due from Allah,
for Aliah tovetk not those whg ¢ wrong." (42:40)

It vou reflect deepiv. it wip D8COMe clear to yOu That the taw of
Retribution Lrovides protection for your individual g well as for collective
life (2: 175) :

"The punishment oy mirder shail he given 1o the Murderer and not fo
anybody efse. {2:178)

Lot ug sumimerise the Que'anic faw tor murder stated above:-

Yo dtis evident from e above said verses that the punishmeny for murder
i$ awarded o individual wrong doers because without this safegaurd the
Auman iife whigh; is Yery valushie woutg not remain safe The law is that the
fnurdef'ﬁhomd be considered as the One wha commits 2 arime against the
Society as a whote.

2. awarding pusishroen the basic pringcipie ¢ Justice ang zigo of
Equality muyst st he Kept in view ano A0 distinetion shouig be made
between the greal anid the AuinBle; whnat ought to he considered is not the
Satus ot the murderer or of the fiurdered hot the drinciple of Justice,
‘egarding which aj) human ife is equally valuabia

3. Murder can be with or without intent. i ihe former case the
punishment is death {not fansom money), or depending upon the nature of
the crime ag mentioned above in {42:40) ang (17:33)

4. In the case of an un-intentiong; murder the punishment s payment of
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seek the help of a physician 1o get ner ulerus evacuaied. MDOTION TGN
occur as the result of some body stiking at the belly of a pregnant womarn.
The pregnant woman might starve herself to cause aboriion.

Thus thé judges shal have 10 _rprobe the crime thoroughly before
making decisions.

THE QUR’ANIC LAW

The sanctity of Life:__ "Ii any one Kills another person, except as
punishment for murder or for spreading disorder in the land, it shall be as if
he has killed the whole of mankind. On the other hand it one saves the life
of a single person, it shall be as if he has saved the lives of entire mankind."
(6:32)

»Po not take the fite of any human being, the lite which Altah has
sanctified __ otherwise than in the persuit of Justice." (16:152)

"o fot ke e woeh Miah as made sacred excapt fot 2 just cause.
And if any body is giain wrongtully, We tave gen TS News authory (o
demand (Pua, ‘Qisas’ Or 1o forego) but let him not exceed bounds in e
matter of taking lite, for he is helped (by the taw). (17:33)

| Accordingly, it is the duly of an \Slaric State only 10 punish the
murderer.

| "Do not slay such life as Alah has made sacred, except for a just

cause, nor commit fornication, and any that does that shall meet th2
_ punishment.” (25-68) The word 5)-\,in this verse means ‘according 1o 1hz
i divine law’, as in the case of murder or spreading disorder in the land.

The punlsihment differs in cases of ( ,.5")3 ) wilful murder, from
that of (b2 %) murder by mistake __ ”

"A peliever should not kill a believer (but it it s0 happens) by mistar&
(compensation is dug). It one (s0) Kills a believer, it is ordained that ng
should free a believing slave and pay compensation to the deceased’s farmily
uniess they remit it freely. If the deceased helonged to a family at war Wi
you and he was 2 believer, the freeing of a believing slave (is enough). if "e
beionged t0 2 people with whom you have a treaty of mutual alliarze.
compensation should be paid to his family, and a believing slavebe freed -or
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Fetuside amounts to ending the life of a fiving being. Thus the
Qur'anic faw on murder shall form the boundry line while deciding the cases
of fetuside.

PHILOSOPHY OF CRIME AND PUNISHMENT IN THE HOLY QUR’AN .

The Qur'anic injunctions and laws deal with morality as well as with
crime. For example (47:37)  waedo349"Do not walk on the arth with
Insolence”. This is an injunction of moral nature. /alking with insolence
does not affect the society. On the other hand (17:32¢2:935"Do not come
near adultery.” [t is apparent that adultery is a social problem and a crime of
social nature. However, the above-said division is arbitrary, because the
basis of all Qur'anic injunctions is to improve the miorals, and morals mean
the nourishment of human personality.

The Qur'anic faws relating to crime are also of two kinds. (1) Those for
which the punishment is prescribed by the Quran itself and (2) those in
which the punishment has not been prescribed, but is left for the Istamic
state, in order to enforce it according to the existing circumstances. For
example the consumption of wine is a crime for which no punishment is
prescribed. On the other hand, it is of utmost importance to point out that
those acts fer which punishment is not prescribed by the holy Qur'an, can
be included in the list of crimes. It is apparent that it is not for the
individuals to do so; but it is rather the duty of an Islamic State. As the
nature and circumstances of such cases differ in individual cases, the
pnishment shall remain changabie. However, the principles laid down by the
Qur'an are immutable and all decisions shall have to remain within the four
walis of these principles.

THE QUR’ANIC LAW FOR MURDER

After the above-said introductory remarks now let us state the Quranic
Law for murder which shall provide the guide line to decide the cases of
Fetuside which is also a murder. .

Aggression against the fetus  implies any action which leads to the
separation of Fetus from the mother. As described earlier such an action
may be committed in various ways. It may be committed by the pregnant
woman herself or may be committed by a second person. It might be the
result of rebuke, for instance one may threaten to kill her. it may be the
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The value of Al-Ghurrah is 1/20th of the Diyyah (full bioog monay). i
may be in the form of sheep, camels, or cash,

COMMENTS:

_ To begin with let ys “ast a glance at the pogr hature of the Hadis
* described above when Hazrat Omer consutied his Companions. Can the

organism.

On the other hand, the payment of Al-Ghurrah the lesser blood money
Or Diyyah the fyii blood money, without the prior decision- as 0 whether the
aggression on the fetys is wiiful ( A&;‘-‘i ) OF by mistake ( wf }is an open
violation of the Quranic law which | shall describe soon in detail, | have
described sarlier the difference betwaen ‘life’ and 'soul’ angd alsy ihe natura
of what is “Ruh’ or soul, as faid down in the Quran. The determination of
the time ot enssolement as describeg in the above-sajg Ahadis is a mere

Speculation withoyt any solid basis.

On the other hand, as describeg above according to the Hanti Schoo!,
it the fetus, separated from its mother's hody during the 6th month of
bregnancy then the ‘Diyyan Kamila' ({zas3is die instead of “Ghurran’ gyt
they do not fix the timings of & months on the basis of ensolement, but on

QURANIC INJUNCTIONS IN MURDER CASES
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Diyya Kamila (the full bleod money) in compensation {nof Ghurrah).
However the Hanfi School holds that oniy if the fetus is separated from its
mothers body during the sixth month of pregnancy only then the Diyyah
Kamila shail be due (instead ot Ghurrah). This school, nowever. does not
deny that the ensolement does take place after the fourth month of
pregnancy. But its criterian for determining the time when the tull hinod
money will be due as the resull of aggression againsi the {etus is not
ensolement, bul rather the period during which the fetus would be regarded
viable. This it holds, can only be when the fetus is in its 24th week. Payment
of Diyyah may be made to the family of the deceased fetus in the form ot
100 camels or 200 cattle or 1000/- dinors or 12000/ Dirhams.

AL-GHURRAH _ The Shariah prescribes another punishment tor Fetuside
known as Al-Ghurrah. It means a precious thing, vamels, horses of good
breed. In some dictionaries it means a white slave. Tns penalty for fetuside
that is called Ai-Ghurrah is the lowest rate of blood money.

Hazrat Mughira bin Sha‘ba relates __ Hazrat Umar consulted  Sanaba’
(companions) regarding punishment for fetucide. Mughira said the Rasool
(Peace be-upon him) had ordained, one siave male or female to be given,
Hazrat Umar ordered Mughira to bring forward a proof of it and not 1o leave
until he does so0. In the mean time Hamd bin Muslima came who confirmed
i

In ¢ B aa 3 laid published by the Research Centre Dval Singh
Trust Library Lahore, one tinds scores of discussions on the subject of Al
Ghurrah On the basis of Ahadis, the Muslim Jurists consider the paymen ot
Al-Ghurrah necessary for all cases of aggression on the fetus However,
there is a difference of opinion as to whether i1 is necessary to fUifil the
obligation. in the event that the fetus upon whom the aggresston is made,
separates trom the mother’s body while still in an unformed state,

Imam Malik hotds that the Ghurrah is to be paid aithouyh the tetus be
in an unformed state . Imam Abu Hanifa and Al-Shatis are of the cpenion
that is to be paid, as long as whatever, comes out ol the woman's body can
be made out to be the beginning of human creation. The Humblt School is
of the opinion that if any act to terminate the oregnancy he carried out
before 40 days after following pregnancy, then the payment of Al-Ghurrah is
not necessary.
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The tear is that the existing infant shal die. In that respect the woman would
be permitted o abort the fetus for the sake of survival of the existing infant.

COMMENT:

It is apparent that the above said argument to abort the fetus is most
flimsy. An artificial feeding can easily replace the breast feeding.

Secondly it is said that abortion may be aliwosd if mothers life is} n
danger. This assertion is vague because the problem is megical rather than,
gthical and the case needs a.thorough investigation before abortion s

MALIKI SCHOOL - [tis not permissable to induce abortion once the semen
has been retained in the womb, though if would be before 40 days after
pregnancy, Afterensolement abortion is prohibited absolutely (haram).

SHAFI SCHOOL — Imam Ghazali in his "thya ‘ulum al Deen" States that the
contraception is not like abortion or wag (burrying the infant giri alive);

It is apparent that the stages described above are arbitrary, The

embryo and the fetus are a living organism, right from the beginning to the
end of intrauterine [ife.

lits the belly of a pregnant woman and she aborts, then he’she has to give
lood wit (Cus) . Likewise if a pregant woman drinks a medicine which
esults in her aborting the fetus, she has got to give a biood wit.(Cus) The

HAMBL! SCHOOL  bn ¢ Qudama, in his Al-Mughni sStates:  whoever
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higher among offsprings  of consanguineous as compared with Nop-
consanguineous marriages. (Consanguinity means Hlood relationship
__ Mmarriages between cousins). The most significant of these was the
Gccurrence of Down ssyndrom (Mongolism or Mongotian ldiocy) Mongolian

idiocy may occur on dccount of advanced maternal age, as discovered by
researchers in Canada.

A Madis in this respect is as follows — Marry from afar, to avoid weak
progeny and young men whg could support a wife, should marry."

The remedy to avoid the occurrence of Mongolian idiocy can be the
counseifing to such parents to Use contraceptive devices so as to avoid the

birth of idiotic children. However,, the life span of grossly deformed fetues is
naturally short. '

The question whether abortion in Cases of deforrned.fetuses can be
allowed from the Islamic point of view? The Fatwa from the Darul Ifta Riadh

IS theré. But would it not be fair to allow early abortion in case of those
women in which the deformity has been detected by big-medica means?

Such issues on which the Quran is silent, are required to be solved by
an Islamic state by mutyal consuitation, of course by giving premety to
medical opinion._ The consensus of medical opinion shall go in favour of
abortion in definitely diagnosed cases of malformations.

For example take the case of maternal 1 Rubelia or German measles
which is a virus disease. It is contracted by a pregnant woman during her
first trimester and may lead to the child manifesting certain malformations at
term, such as cataract, deaf mutism, heart lesions or dental defects etc. Or
take the case of an early diagnosed hydrocephelic fetus which can cause
difficulty during birth and whose life span after brith is very short. Thus in
the case of early diagnosed malformed fetuses the situation is quite different
from the cases of formication, adultery and rape. These cases are reiated
more-to medical problems rether than to ethics.

VIEWS OF MUSLIM JURISTS ON ABORTION

Hanfi School A valid reason for an abortion to be allowed before the
ith month of pregnancy is the case of the presence of a nursing infant. The
1EW pregnancy sets up an upper limit, in the event that there is no

ossibility of getting a wet nurse 10 breast feed the already existing infant.

“mmm R IR (B3 E T T 527 7] o BB I ) gyl ey
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118 not for an individual to proclaim catagorically as to how such
S&5ES SNould be dealt with, 1t is for the centre of an Islamic State to provide
ny-laws with the aid of legal experts.

Yet one is incliined to State that in proved. cases, especially when
i

illegitimate pregnancies are the yosult of rapes committed by foreign
invadars, abortion ought to be aliowed. '

DEFCRMED FETLISES.

With the advances in the Biomedical technology parental diagnosses
can foday be safely carried out with considerble accuracy. The techniques
ised in slch cases are.,

{1} Amniocentecis. (2} Fetoseopy (3) Ultrasound and (4) X-Ray.

Muslim Jurisis are now confronted with the question as to whether
abortinn is permitted in the svent that:

i There is 3 possibility of the Fetus being borm with a genitically
transmitted disease.

2. Acongenital gelact is feared or stispected

3. An intauierine diagnoses of 2 severe fetal abnormality incompatible
with g is made ‘

A ratwa by Darul - (fta Riyadn states categorically that abortion on
such grounds could not be nermitied

What are thefeasonshehing this Fatwa and whether it was issued after
medical consultation is not known.

Diseases or tactors which affect Fetal iife __ The children born to
parents who habitually take alcohal are often mentally retardzd. A child born
to @ mother who is infected with sexually transmitted diseases {STD) may
loose his eyesight or sufier from brain damage. The sexually transmitted
diseases are of various types. The newly bom child may be suffering from
neonatal or iife-threatening herpes which can cause permanent brain damage
in those infants who survive the disease.

Dr. Omer S Alfi who undertook to Study Fetal deformity in Kwaity
Society discovered that the frequency of genetic disorders were significantly
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Twemg he partition of India in 1947, a number of pregnancies were noted
amangss Muglim wemer. assaulted by Sikhs and Hindus. Tne number of
zuor oniortunate womes: + SOSNIA and in Kashmir has reached 10 thousands
zmn a3 iarge percentage of them hecame pregnanct and gave hirth 1o
gitimate children. The ;uestion arises IS abortion in such cases justified,
~ause 1he women are violated against their will.?

=
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Rape is both & psychotogical emergency as well as a medical
smargency. it needs treatment of physical injuries, crises intervention with
amotional support, prophylaxis of venereal disease and medicat intervention
1o check pregnancies. immediately after the sexual act has taken place it is
not possible fo establish if pregnancy has occurred. Hence at that peint of
{inie it would be permissabie 10 ¢heck pregnancy by taking medicines or by
means of douche etc. But the cases which do nat report immediately for
medical aid and report after weeks and months, it would not be justified to
advacate abortion, for then it would be difficult to establish medically
whether rape has taken place of +he case is of wilful aduftery of fornication.
yet in Muslim countries or environments it is not so easy for victims of
rape, 10 report its GCCUITENCE, for fear of being ostracised. Although it may
not be fair to cut of such a women from the society, vet the tendency does
exist 1o look down upon her and even her chances of getting married would
be jeoperdised.

Thus the question arises as 10 what should be done in such gases?

1 From the medical point of view it is not possible tor a doctor to decide
with certainty whether such a case is of rape or wilful aduitery?

o |3 it fair for the woman to cany the pregnancy 1o term, pecause the
child to be born shall carry the stigma of being iliegitimate?

Supposing @ married woman is raped while her husband is away Of is
temporarily fiving in some other country, would the husband accept
that his wife may carry some one else’s child in her womb?

[#5 ]

4. Moreover, would it he comfortable for the woman o carry on to full
term?
Finally what shall be the position in the cases of rape where the women are
assaulted forcibly by miltary personal of the invading army such as 1S the
casa in Kashmir and Bosnia these days ?
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ABORTION

Dr, Syed At Widud

The first portion of this article was published in July 93 issue of Tolu-
: ?6;35iglsm agazine, in which the author had written on the following

tﬁ Abortion, . _

2 Fetus and Muslim Jurists,

3. Ensolement of the Fetus,

4. Unwanted Pregancies,

5. The Jewish Laws for adultry and
6. Islamic Law. Editor

RAPE AND PREGNANCY
Rape is unlawful sexual intercourse with a woman without her consent.

To begin with it is important to realise that although rape in itself is a
sexual crime, it differs from fornication and adultery in that it is asscciated
with force and violence and the woman is not a wilful partner. Rape is a
frequent occurrence in the west especially in the United States. In 1977,
63020 cases were estimated. The Sunday Tribune of Nov. 1983 reported
that it was then estimated that in a year 300,000 women would be raped in
South Africa. That was confirmed in 1984. The reason for it being that the
films partraying cruelty and violence towards woman, arouse nearly a third
who watch them.

It is said that pregnancy as the result of rape is unlikely. Of the past
decade’s growing medical literature on sexual assault, several investigaters
have documented that pregnancy in such cases vary from 0 to 2.2 per cent
of the victims involved. However, inspite of this documentory evidence m
these research centres, pregnancy can not be ruled out in cases of rape.



